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New Delhi, the 15th October 2012 
 
No. 14-07/2012–F&EA- In exercise of powers conferred by section 36, read with sub-

clause (i) of clause (b) of sub-section (1) of section 11 of the Telecom Regulatory Authority 

of India Act, 1997 (24 of 1997), the Telecom Regulatory Authority of India hereby makes 

the following regulations to amend the Reporting System on Accounting Separation 

Regulations, 2012 (7of 2012), namely:- 

 

1 (1) These regulations may be called the Reporting System on Accounting 

Separation (Amendment) Regulations, 2012. 

(2) They shall come into force from the date of their publication in the Official 

Gazette. 

2.  After regulation 5 of the Reporting System on Accounting Separation 

Regulations, 2012 (7of 2012), the following regulation shall be inserted, namely:- 

“5A.  Consequences for failure of the service provider to submit reports, 
statements or making or furnishing of false statements and information:   
 

(1) If any service provider contravenes the provisions of regulation 5, it shall without 

prejudice to the terms and conditions of its licence or the provisions of the Act or 

rules or regulations or orders made, or, directions issued, thereunder, be liable 

to pay an amount, by way of financial disincentive, not exceeding five lakh 

rupees and, in case the default continues for more than fifteen days, additional 

amount not exceeding fifty thousand rupees for every day after fifteen days 
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during which the default continues, as the Authority may, by order, direct.  
 

Provided that for every subsequent contravention, the service provider 

shall be liable to pay an amount, by way of financial disincentive, not exceeding 

ten lakh rupees and, in case the default continues for more than fifteen days, 

additional amount not exceeding one lakh rupees for every day after fifteen 

days during which the default continues, as the Authority may, by order, direct: 
 

 

(2) If the report furnished by the service provider under regulation 5 is false and 

which such service provider knows or believes to be false or does not believe to 

be true, or omits any material fact knowing it to be material, it shall, without 

prejudice to the terms and conditions of its licence, or the provisions of the Act 

or rules or regulations or order made, or, direction issued thereunder, be liable 

to pay an amount, by way of financial disincentive, not exceeding ten lakh 

rupees, as the Authority may, by order, direct.  

 

(3) No order for payment of any amount by way of financial disincentive shall be 

made by the Authority unless the service provider has been given a reasonable 

opportunity of representing against the contravention of the regulations 

observed by the Authority.  

 
 
 
 

 (N. Parameswaran) 
SECRETARY-IN-CHARGE 

 
Note1:  The Reporting System on Accounting Separation Regulations, 2012 (7of 

2012) were published in the Gazette of India, Extraordinary, Part III, Section 
4 vide Notification No. 16-07/2010-FA dated 11th April 2012. 

 
Note 2:  The Explanatory Memorandum explains the objects and reasons of 

amendment in the principal Regulations. 
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Explanatory Memorandum 
 
The Telecom Regulatory Authority of India published The Reporting System on Accounting 
Separation Regulations, 2012 (7of 2012) on 11th April 2012 replacing ‘The Reporting System on 
Accounting Separation Regulation, 2004’ which lays down the reporting requirements on Accounting 
Separation for telecom service providers. 

2 In regulation 5, the Authority prescribed for submission of audited Accounting Separation Reports 
by specified service providers within six months of the end of accounting year to the Authority based 
on Historical Cost Accounting on yearly basis and Replacement Cost Accounting on every second 
accounting year. 

3 Several instances of delay in submission of audited Accounting Separation Reports by the service 
providers have been noticed. Also, there have been cases where incomplete/incorrect information 
was submitted  in the audited Accounting Separation Reports of the service providers. Such actions 
of the service providers defeat the very purpose of calling for the financial & non-financial information 
by the Authority.  

4 The Accounting Separation Regulations do not contain any provision to disincentivize delay in 
submission of prescribed reports or submission of incomplete/incomplete information in the reports 
by the service providers. In order to ensure timely submission of complete and correct reports under 
regulation 5 of The Reporting System on Accounting Separation Regulations, 2012 (7of 2012) 
notified on 11th April 2012, the Authority has felt that some financial disincentives should be imposed 
on the defaulting service providers.  

5 In view of the above, a new regulation “5A -Consequences for failure to submit reports, 
statements and making or furnishing false statements and information” has been inserted after 
regulation 5 and before regulation 6 of the principal Regulations imposing financial disincentives for 
those service providers who default in compliance with regulation 5 of “The Reporting System on 
Accounting Separation Regulations, 2012 (7of 2012)”. 

6  The comments of the stakeholders were invited through TRAI’s website on the draft “The 
Reporting System on Accounting Separation (Amendment) Regulations 2012” containing the 
proposal for insertion of regulation 5A. In response to the proposal in the draft Regulation, some of 
the stakeholders have stated that Telecom Regulatory Authority of India Act, 1997 does not confer 
upon the Authority power to impose penalty in the form of financial disincentives. 

7 In this context, it is stated that the TRAI Act confers power on the Authority not only to regulate 
but also to ensure the compliance of the provisions of the regulations. The word “ensure” has 
mandatory connotation, it means “make certain”. Furthermore, the Hon’ble Supreme Court, in its 
judgment dated the 17, Aug, 2007, in Civil Appeal No. 2104/2006 (Central Power Distribution Co. & 
Ors Vs. CERC & Anr), inter-alia, held that “it is well settled that a power to regulate includes within it 
power to enforce”. 

8 It will not be out of place to mention that there are a catena of judgments by the Supreme Court 
wherein the Hon’ble Court has repeatedly re-stated the proposition that legislation should be read 
and interpreted so as to further the purpose of its enactment and not in a manner that derogates 
from its main objectives. The Hon’ble Supreme Court in its judgment in the case of State of 
Karnataka Vs. Vishwabharthi House Building Co-operative Societies and Ors. [(2004) 5 SCC 430], 
quoted with approval the judgment of Hon’ble Guwahati High Court in the case of Arbind Das Vs. 
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State of Assam & Ors. [AIR 1981 Gau 18 (FB)] wherein it was inter-alia, held that where a statute 
gives a power, such power implies that legitimate steps may be taken to exercise that power even 
though these steps may not be clearly spelt out in the statute. The Hon’ble Court further held that in 
determining whether a power claimed by a statutory authority can be held to be incidental or 
ancillary to the powers specially conferred by the statute, the court must not only see whether the 
power may be derived by reasonable implication from the provisions of the statute, but also whether 
such powers are necessary for carrying out the purposes of the provision of the statute which 
confers power on the Authority in exercise of such powers. The relevant part of the said judgment 
reads as under:- 

“We are of firm opinion that where a statute gives a power, such power implies that all 
legitimate steps may be taken to exercise that power even though these steps may not 
be clearly spelt in the statute. Where the rule-making authority gives power to certain 
authority to do anything of public character, such authority should get the power to take 
intermediate steps in order to give effect to the exercise of the power in its final step, 
otherwise the ultimate power would become illusory, ridiculous and inoperative which 
could not be the intention of the rule-making authority. 

In determining whether a power claimed by the statutory authority can be held to be 
incidental or ancillary to the powers expressly conferred by the statute, the court must 
not only see whether the power may be derived by reasonable implication from the 
provisions of the statute, but also whether such powers are necessary for carrying out 
the purpose of the provisions of the statute which confers power on the authority in its 
exercise of such power.” 

In view of the above, the Authority has power to impose financial disincentives on the service 
providers for non-compliance of the provisions of the Regulations. 

9 Some stakeholders have requested that a provision be made in the Regulations empowering the 
Authority to grant of extension of time for submission of prescribed Accounting Separation Reports 
as is available to the Registrar of Companies under Section 166(1) of the Companies Act, 1956. In 
this regard, it is clarified that Section 166(1) of the Companies Act, 1956 empowers the Registrar of 
Companies to grant extension of time, for any special reason, for holding the Annual General 
Meeting of a company by a period not exceeding three months. It has been observed that only 
unforeseen and unexpected circumstances beyond the control of the company are considered as 
“special reason” for grant of extension of time. The Authority requires Accounting Separation 
Reports for various regulatory functions and therefore their timely receipt is of paramount 
importance. Delay in receipt of the information will have adverse affect on the performance of 
regulatory functions. Therefore, the Authority has decided not to include any provision for extension 
of time in the Regulation. To take care of the concern of the stakeholders as to the occurrence of 
delay in submission of Accounting Separation Reports due to unforeseen and unexpected 
circumstances beyond their control, the sub regulation (3) of regulation 5A already provides that 
reasonable opportunity will be given to the service provider to represent against the contravention of 
the regulations observed by the Authority before financial disincentives are imposed.  

10 The amendments made through the Regulations are without prejudice to the action that may be 
taken against the service providers in accordance with the provisions of TRAI Act for violations of 
regulatory mandates. The Authority wants to make it clear that the prescribed financial disincentives 
are only to enhance the compliance level and it shall be open to the Authority to take action 
separately for violation of any Regulations, Order and Direction as provided in the Act. 














