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Written Representation to the Consultation Paper on the Draft Tariff Order applicable

B.

1.

to Non Addressable Cable TV Systems dated 01.12.2014 issued by TRAI.

Introduction

Indian Broadcasting Foundation (“IBF”) welcomes the initiative taken by the
Telecom Regulatory Authority of India (“Authority”) in releasing draft
Telecommunication (Broadcasting And Cable) Services (Seventh) (Non-Addressable
Systems) Tariff Order, 2014 (“Draft Tariff Order”) and seeking views of the
stakeholders on Draft Tariff Order.

Background

The Authority had issued the Telecommunication (Broadcasting and Cable)
Services (Second) Tariff (Eighth Amendment) Order, 2007 dated October 4, 2007
(“Impugned Order”). The Broadcasters and the MSOs had filed separate appeals
against the provisions of the Impugned Order before the Hon’ble TDSAT. The
issues for adjudication before the Hon’ble TDSAT were as follows:

@ Whether the Impugned Order is without jurisdiction?

(b) Whether the Impugned Order violates the provisions of section 11(4)
of the Telecom Regulatory Authority of India Act, 1997 (“TRAI Act”)
and whether the obligation of transparency has not been fulfilled?

(©) Whether instead of fixing tariffs as stipulated in the TRAI Act, the
Impugned Order is only in the nature of interim Tariff Order resulting
in freezing of prices?

(d) Whether TRAI had wrongly concluded that adequate and effective
competition in the market is lacking, despite clear evidence of
substantial growth?

(e) Whether the ceiling imposed on the subscription charges to be
collected by LCOs from the subscribers is without basis?

)] Whether the classification of cities and towns as well as the slab
system stipulated by the Impugned Order is irrational?

(@)  Whether the stipulation that the Broadcasters should provide channels
on a la carte basis to the MSOs/LCOs is wrong?

() Whether the direction, in the Impugned Order, seeking information
from the service providers is inappropriate?
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2. After hearing all concerned parties, the Hon’ble TDSAT in its judgment dated
January 15, 2009 set aside the Impugned Order and asked the Authority to study
the matter afresh and issue a comprehensive Tariff Order. The relevant portions of
the said Hon’ble TDSAT’s judgment are extracted below:

“83. In conclusion, we hold as follows:

1. On the issue of whether the Impugned Order is
without jurisdiction, we do not wish to take a too
technical view of the omission relevant provisions
of law while issuing the impugned Order; we
however feel that a statutory Authority, such as
TRAI, should have taken due care while passing an
important Order such as this.

2. On the issue of whether the impugned Order
violates the provisions of Section 11(4) of the TRAI
Act and whether the obligation of transparency has
not been fulfilled, we hold that the principle of
transparency has been violated by the Authority.

3. On the issue of whether instead of fixing tariffs as
stipulated in the TRAI Act, the Order is only the
nature of interim Order resulting in freezing of
prices, we hold that the impugned tariff Order is not
an exercise in tariff fixation as is ordained by
section 11(2) of the Act, in insofar as it relates to
fixing the prices as on 1.12.2007.

4. On the issue of whether TRAI had wrongly
concluded that adequate and effective competition
in the market is lacking, despite clear evidence of
substantial growth, we hold that while introduction
of forbearance or otherwise is within the
competence of the judgement of Authority, it must
be based on a more rational analysis than what was
attempted.

5. On the issue of whether the classification of cities
and towns as well as the slab system stipulated by
the impugned Order is irrational, we hold that the
price ceiling fixed in Schedule I to the Tariff Order,
including for different tiers of channels/cities is
arbitrary and irrational.

6. On the issue of whether the stipulation that
Broadcasters should provide channels on a la carte
basis to the MSOs/LCOs is wrong, we hold that
while the idea of making a la carte choice of
channels available to them is desirable, it must be
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backed up by adequate safeguards both to the
consumer as well as to the broadcaster.

7. On the issue of whether the direction, in the
impugned Order, seeking information from service
providers is inappropriate, we hold that this is part
of routine regulatory functions of the Authority; we
do not wish to go into the matter.

84. With these findings, we set aside the
Telecommunication (Broadcasting & Cable) Services
(Second) Tariff (Eighth Amendment) Order 2007 dated
4.10.2007 of the Telecom Regulatory Authority of
India. We direct the TRAI to study the matter afresh in
the light of our observations and issue a comprehensive
Order covering all aspects including the issue of
subscription base in a non-addressable system. We
expect the Authority to complete this Study in six
months for which they may call for such relevant
information as is required from the service providers.
We also direct all the service providers that
non-cooperation in  this  exercise including
non-furnishing of information will be viewed as
violation of this Tribunal’s orders.”

The Authority filed an appeal before the Hon’ble Supreme Court of India against
the Hon’ble TDSAT’s judgment of January 15, 2009. On April 13, 2009, the
Hon’ble Supreme Court of India directed status quo as on the date of the Hon’ble
TDSAT’s judgment dated January 15, 2009. During the pendency of the appeals,
the Hon’ble Supreme Court of India, on May 13, 2009, passed an order directing
the Authority to consider the matter afresh and issue a comprehensive order
covering all aspects including the issue of subscription base in a non-addressable
system. Pursuant to the Hon’ble Supreme Court of India’s order of May 13, 2009,
the Authority, after consultative process, prepared a report titled “Tariff Issues
related to Cable TV Services in non-CAS areas” (“Report”) and submitted the
same with the Hon’ble Supreme Court of India on July 21, 2014 together with new
draft Tariff Order for non-addressable systems. On September 17, 2014, the
Hon’ble Supreme Court of India by its final order disposed of the appeals, as both
the Report and the fresh tariff order proposed to be introduced by the Authority in
terms of the Report (“New Tariff Order”), were not subject-matter of the instant
appeals. The Hon’ble Supreme Court of India, however, granted liberty to the
Broadcasters and/or the MSOs to agitate all questions as and when New Tariff
Order is introduced by the Authority. The Hon’ble Supreme Court of India also
ordered that status quo to continue until December 31, 2014 and the Authority to
attempt to notify such fresh tariff order immediately after December 31, 2014. The
relevant portions of the of the Hon’ble Supreme Court of India’s order of
September 17, 2014 are extracted below:



INDIAN BROADCASTING FOUNDATION

“We accordingly dispose of the appeals leaving all questions
of law open for being agitated by the stakeholders as and when
the TRAI passes a fresh tariff order in terms of the report
prepared by it....

We make it clear that we have left all questions of law open
and make it clear that the status quo as on today will continue
till 31.12.2014....

The appeals are disposed of in view of the above.”

The Authority was directed to issue a revised Tariff Order, keeping in mind the
changes in the Broadcasting & Cable sector since the report dated 21.07.2010 was
submitted before the Hon’ble Supreme Court in pursuance of Order dated
13.05.2010 in the matter of TRAI vs. Set Discovery Pvt. Ltd. & Ors. [C.A. No.
829-833 of 2009].The present consultation paper dated 01.12.2014 has covered
various aspects and incorporated new clauses. TRAI is of the view that the way
forward is implementation of addressable digitization in the Broadcasting and
Cable TV sectors. The Proposed Tariff Order dated 01.12.2014 has incorporated
various amendments that have been notified since the report dated 21.07.2010,
along with a Proposed Tariff Order, was filed before the Hon’ble Supreme Court.

A perusal of the Proposed Tariff Order accompanied by an explanatory
memorandum reflects that the representation submitted in accordance to the order
dated 17.09.2014 passed by the Hon’ble Supreme Court, by the Stakeholders, have
been kept at abeyance and the same have not been considered/relied upon or
incorporated in the Proposed Tariff Order. Vide the present written views/
comment we are hereby reiterating our views expressed in the previous
Representation dated 30.09.2014 along with an analysis of the Proposed Tariff
Order, our observations and suggestions thereto.

ISSUE WISE REPRESENTATION:

A. WHOLESALE TARIFF

6.
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We reiterate our earlier views on Wholesale Tariff fixation and submit that the
Authority should follow complete forbearance. TRAI should let the market forces
decide the pricing of channels and there should be complete forbearance from any
type of regulation on channel pricing. TRAI’s role is that of a facilitator for the
industry, it should ideally follow the “soft touch” rule on tariff regulation and
instead focus on issues like (but not limited to) quality of service, transparency in
declaration of subscriber numbers, addressability, etc. limiting the scope of
regulation to allow market forces to determine price discovery and shape the
pricing regime. Also, keeping in mind that the contents of Broadcasting and Cable
industry are not an essential commodity, we believe that the same needs no
regulatory framework for tariff fixation.
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7. It is stated that the existing tariff regulations for non-addressable systems are
skewed against the Broadcasters because of which the Broadcasters’ revenues are
seriously affected. The challenges/issues being faced by the Broadcasters’ in non-
addressable areas are explained below:

@ It is stated that the Authority had imposed adhoc ceiling on wholesale
tariffs applicable for non-addressable systems over 10 years ago®. The
numbers of pay channels since then have increased from 30 to 35 in 20102
to about 233 in the third quarter of 2013%. As on 30.11.2014, there are 821
TV channels in India.

(b) In 2009, the revenue size of Indian Television Industry was estimated at
25,700 Crores. Of this, Rs. 16,900 Crores (66%) was attributed to
subscription fees generated from consumers and the balance Rs. 8,800
(34%) comes from the advertising market. The size of the subscription
market for non-addressable systems is estimated at Rs. 13,500 Crores (68
million subscribers x ARPU of Rs. 165 per month); of which the
Broadcasters’ share was about Rs. 2,900 Crores (i.e. 20%) and the MSO’s
and LCO’s together share was about Rs. 10,600 Crores (i.e. 80%)4. The
revenue from carriage and placement fee was estimated at approximately
Rs. 900-1000 Crores.

(© In view of the foregoing, it is evident that in non-addressable areas, the
owners (i.e. Broadcasters) get merely 20% of the subscription fees
generated from consumers, whereas the distributors (i.e. MSQOs and LCOs)
get 80% of such subscription revenues. This is a sharp contrast to any other
distribution models where the owners normally get at least 80% and the
distributors (on the higher side) get 20%. Further, since the number of pay
channels have substantially increased, the Broadcaster subscription
revenues per channel have further reduced.

(d)  The Authority has admitted that the advertisement revenues in 2009 were
low as compared to global benchmarkss. Further, since the number of pay
channels have substantially increased, per Broadcaster advertisement
revenues have further gone down. Despite such ground realities, the
Authority has mandated the Standards of Quality of Service (Duration of
Advertisements in Television Channels) Regulations, 2013, which has
further lowered per Broadcaster advertisement revenues.

(e) It is a known fact that non-addressable systems can carry only limited
number of channels. With the increase in the number of channels and
limited bandwidth of non-addressable systems, the carriage and placement
fees payable by the Broadcasters have substantially increased

! The Telecommunication (Broadcasting and Cable) Services Tariff Order, 2004 dated January 15, 2004

2 Para 3.6 of the Explanatory Memorandum to The Telecommunication (Broadcasting and Cable) Services (Eighth) Tariff Order, 2007 dated
October 4, 2007

% Para 11 of the Consultation Paper on Distributor of TV Channels from Broadcasters to Platform Operators dated September 3, 2013

4 Para 1.46 of the TRAI’s Recommendations on Implementation of Digital Addressable Cable TV Systems in India dated August 5, 2010

® Para 1.42 of the TRAI’s Recommendations on Implementation of Digital Addressable Cable TV Systems in India dated August 5, 2010
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8. It is submitted that the subscription fees payable by the MSOs to the Broadcaster
are based on two components, i.e. the tariff and the subscriber base. In non-
addressable systems, having an on adhoc ceiling on one component (i.e. tariff) does
not have any direct bearing on the subscription fees as the subscriber base, any
which ways, need to be negotiated to arrive at the subscription fees payable by the
MSOs. Such adhoc ceiling only acts as an impediment to the Broadcasters’
negotiation abilities, and getting fair share of the subscription revenues. It is stated
that the present regulatory framework merely encourages the MSOs to under
declare its subscriber base, which as per the Authority’s own analysis is less than
10% of their actual subscriber base® and discourages digitalization with
addressability.

9. Since the inception of adhoc ceiling, the numbers of channels have substantially
increased because of which the Broadcasters are, in fact, competing amongst
themselves and paying huge placement fees to non-addressable systems merely to
get their channels carried. In this background, we fail to understand how the
Authority can come to the conclusion that forbearance on whole tariff in non-
addressable systems can possibly lead to higher prices for the consumer’; and
suggest continuance of the existing price-freeze / price-control regime. Further, in
order to justify continuance of the existing price-freeze / price-control regime that
Authority, in the Explanatory Memorandum to Draft Tariff Order, has time and
again referred to its inability to propose forbearance or fixation of tariffs for non-
addressable systems in the absence of addressability. If the Authority is sincere
about its justification, in view of visibility on subscriber numbers and choice
available to subscribers in addressable markets, it must immediately implement
complete forbearance on wholesale tariff in addressable systems.

10. The Proposed Tariff Order dated 01.12.2014 aims to arrive at an appropriate tariff
at the wholesale and retail level. The exercise of reaching a logical conclusion by
conducting a de novo exercise has been left untouched as the Authority holds the
view that the earlier observations with regard to wholesale tariff still hold good.
The Authority has observed that the current regime, despite its imperfections, is
working at the ground level. The Authority also observed that as far as the non-
addressable cable TV systems are concerned, even as on date the market dynamics
are more or less the same at the time the consultation process for report dated
21.07.2010 was carried out. Furthermore, the digitization of cable TV sector is
underway and the Government had already notified the time frame for digitization
of cable TV sector which envisions complete digitization by December 2016.

11. In view of the above, it is apparent that the Authority has not addressed the
underlying issue of wholesale tariff fixation and no de novo exercise has been
carried out. In pursuance of the latest judgment of the Hon’ble Telecom Disputes
Settlement & Appellate Tribunal dated 25" September, 2014 in Petition No. 47(C)
of 2014 titled as Star Sports India Pvt Ltd, Mumbai vs. Hathway Cable and

® Para 1.64 of the TRAI's Recommendations on Implementation of Digital Addressable Cable TV Systems in India
dated August 5, 2010
7 Para 19 of the Explanatory Memorandum to Draft Tariff Order
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Datacom Ltd., it was suggested that the way forward is forbearance between the
parties and not over-regulation in today’s day and age. The Authority seems to
have a misconceived view that under forbearance the Broadcasters would
exorbitantly increase prices for popular channels. However there is no empirical
data produced by the Authority to support this view. But the Authority cannot be
oblivious of the fact that with so many popular channels now available, and given
the competitive nature of the industry no broadcaster will risk losing market share
by increasing prices beyond affordable levels. Thus, the equilibrium would be
maintained as far as the chargeability is concerned.

In light of the above stated, we submit and reiterate our view that wholesale tariff
should not be regulated and there should be complete forbearance. We firmly
believe that as the Broadcasting sector is a creative industry, content should be
allowed to be priced freely as there exists adequate competition in the prevailing
market set-up.

B. ALA CARTE PROVISION AT WHOLESALE LEVEL

12.

13.

14.
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The Proposed Tariff Order states that the composition of a bouquet existing as on
01.12.2007 cannot be changed. The proviso provides new formula for determining
the rate of the modified bouquet. As per which, such a rate is equal to: [rate of
existing bouquet] x [sum of a-la-carte rate of all the pay channels comprising the
modified bouquet / sum of a-la-carte rate of all the pay channels comprising the
existing bouquet]. Annexure | of the consultation paper provides an illustration for
the reconfiguration of bouquets based on the formula provided. The Broadcasters
are also mandated to declare the genre of their channels as one of the specified 11
genres, pricing similar channels similarly. The rates of new channels shall be
determined on the basis of rates of existing channels of similar nature. In the same
clause all the genre prevalent are specified which includes News, Current Affairs,
Infotainment, Sports, Kids, Music or Lifestyle, Movies, Religious, Devotional,
General Entertainment (Hindi), General Entertainment (English) or General
Entertainment (regional language).

Vide the Proposed Tariff Order, TRAI has prescribed certain conditions for pricing
bouquets and a-la-carte channels. We submit that the whole concept of genre-
based pricing and the principle of pricing similar channels similarly should be
rationalised and reviewed.

The Telecommunication (Broadcasting and Cable) Services (Third) (CAS Areas)
Tariff Order, 2006 issued by TRAI in clause 5.18 of its explanatory memorandum
states as follows:

“Genre Pricing

5.18 - One of the frequent suggestions that have been made is that
different tariff ceilings should be fixed for different genres of TV channels. The
Authority has carefully considered this suggestion. It appreciates that there
are certain sports and entertainment channels which have a different
commercial model for transmission of their content. Often the costs of special
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programmes in such channels are dependent on competitive prices paid which
may bear no relationship to the production cost. It has also been pointed out
that the subscriber preference/choice for such channels is for a limited period
of the event. Therefore any determination of regular revenue based on annual
subscription is also not applicable in such cases. Similar advocacy was made
on behalf of 24 hour film channels. One basic difficulty is that are channels
which have got mixed programming and a puritanical approach
to genre based classification is not possible. Moreover, commercial models in
case of such channels are dependent on advertisement revenues in view of
their higher popularity. Even a comparison of the bouquets of different
channels shows that there is no uniformity amongst the broadcasters in their
approach to the pricing of different genres. Therefore, the authority is of the
view that an objective criteria to have a genre based MRP is not feasible.
Instead the ceiling on MRP determined by the Authority is expected to take
care of the interests of such specialized programmes within the overall ceiling.

Accordingly, only one MRP has been stipulated and this would apply to all types
of channels. To take care of the concerns of the periodical and short terms choices
made by subscribers, it has also been stipulated that any subscriber opting for a pay
channel on a-la-carte basis must subscribe to the channel for a period of at least
four months. A subscriber taking a channel for less than four months will have to
pay the MRP of four months.”

Thus, the concept of pricing similar channels similarly and genre based pricing
does not hold good since two different channels belonging to the same genre may
have varied contents and the costs incurred for procurement/creation of this content
may also drastically vary. Hence, the proposed mandate of TRAI in treating all
channels of the same genre at an equal footing is hit by the vice of arbitrariness as
it seeks to treat unequals equally.

In our view, for Non- DAS areas, the Authority should observe complete
forbearance with relation to pricing and modes of pricing per channel and its
distribution thereof. It has been the general experience that the MSOs merely with
a view to arm twist the Broadcaster take out the channels from a bouquet and put
the same under the a-la-carte offering while it is impossible for the MSO to survive
by offering channels on a-la-carte. The ultimate sufferer is the consumer. It is
submitted that a la carte provisioning is technologically not possible in a Non
Addressable System. The subscribers cannot choose the channels they wish to
subscribe leading to monopoly of the MSOs and the Cable Operators. Hence, it is
technologically impossible to pass on the benefit of a-la-carte provisioning to the
consumer as the signals in analogue system cannot be controlled.

In light of the aforesaid, for Non- DAS areas, the Authority should observe
complete forbearance with relation to pricing and modes of pricing per channel and
its distribution thereof.
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C. RETAIL TARIFF

18.

19.

20.

21.

22.

23.

24.
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We reiterate and submit that any price fixation affects not only the consumers but
the entire distribution chain i.e. Cable operators, MSO/ LCOs and Broadcasters.
We reiterate our views that were submitted to TRAI in our Representation dated
30.09.2014.

It is restated that an overall ceiling on monthly cable charges will be an
unworkable measure and would hinder the ideal market driven approach of price
determination, which has been used in a pro- consumer way in the Indian Cable TV
industry to increase accessibility of Cable TV.

Furthermore, the issue of lack of addressability in the analogue sector makes it
technically impossible to reach a definitive conclusion to fix a maximum price for
different combination of connections. We reiterate that the issue of subscription
base is still left unaddressed vide the Proposed Tariff Order. The retail prices are
laid in Part I & 11 of the Schedule of the Proposed Tariff Order.

The Schedule states that the maximum amount of charges applicable will be as
follows:

I. For minimum 30 FTA channels to be Rs 150/-, exclusive of taxes;

ii. For minimum 30 FTA and upto 20 Pay channels, the maximum
amount of charges applicable will be Rs. 211/- exclusive of taxes;

iii. For minimum of 30 FTA and more than 20 pay channels, maximum
amount of charges applicable will be Rs. 263/- exclusive of taxes.

The reasoning provided for increasing the price caps is the same as was provided in
the previous proposal dated 21.07.2010 filed before the Hon’ble Supreme Court.
The reports and surveys relied upon by TRAI to formulate the consultation paper
dated 01.12.2014 are the same on which the previous proposal dated 21.07.2010
(filed before the Hon’ble Supreme Court) was based. TRAI is of the view that the
earlier conclusions as provided in the proposed order dated 21.07.2010 filed in the
Hon’ble Supreme Court with regard to retail tariff and its related aspects, in
principle, still hold good.

A bare perusal of the explanatory memorandum shows that no de novo exercise has
been conducted by TRAI and a half- hearted exercise has been carried by TRAI
which is devoid of any logical derivations.

It is restated that as the Proposed Tariff Order, like the earlier proposal dated
21.07.2010 submitted to the Hon’ble Supreme Court, does not mandate
accountability of MSOs or LCOs. The MSO/LCOs, vide the Proposed Tariff
Order, are under no obligation, liability or any regulatory mandate to work in a
transparent manner. The issuance of bills and receipts are the only mandate
prescribed which also remains unregulated in the Proposed Tariff Order. The
MSO/ LCOs are under no obligation to disclose their subscription base to the
Authority and, therefore, the issue of accountability remains unresolved.
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25. Moreover, in deterrence to the interests of the Broadcasters and also the
subscribers, such retail price ceilings in Non- addressable areas (which have a
limited channel carrying capacity) is likely to lead to a situation where the
MSO/LCO would deliberately fill up their network’s bandwidth primarily with
FTA/low priced channels and thereafter demand hefty placement and carriage fee
from the Broadcasters of channels carrying quality content. Moreover TRAI in its
recommendation on Platform Services has also proposed permitted MSOs to have
their own local channels which will displace bandwidth otherwise available to
broadcasters.

D. INCLUSION OF COMMERCIAL ESTABLISHMENT & COMMERCIAL
SUBSCRIBER

26. The Proposed Tariff Order includes the definition of “commercial establishment”
and “commercial subscribers” vide clause 3 (0) and (p) respectively. The same has
also been incorporated in Clause 4 of the Proposed Tariff Order vide sub-clause 2
wherein the tariff applicable for “commercial subscribers” has been stipulated.

27. It is pertinent to mention herein that vide amendment dated 16.07.2014, the Tariff
Order for Non- Addressable cable TV systems was amended so as to make the
tariff stipulations applicable to the “commercial subscribers” also. Such tariff
stipulation despite distinguishing between ‘ordinary cable subscriber’ and
‘commercial subscriber’ still went on to prescribe that the charges payable by an
ordinary cable subscriber would also be the ceiling in case of commercial
subscribers. The said amendment dated 16.07.2014 has been challenged by Indian
Broadcasting Foundation in the Hon’ble TDSAT in the matter of Indian
Broadcasters Foundation & Ors. vs. TRAI vide Appeal No. 7(C) of 2014 and the
same is pending adjudication and has already been disputed by the stakeholders on
six grounds viz.

I. Treating commercial subscriber at par with domestic subscriber is treating
unequals as equals.

ii. The amendment is founded on non- application of mind and is devoid of logic
and rationale.

iii. The said amendment has failed to comply with the requirements of Section
11(4) of the TRAI Act mandating ‘Transparency’.

iv. The order dated 24.11.2006 passed by the Hon’ble Supreme Court in the
matter of Hotel and Restaurant Association and Anr. vs. Star India Pvt. Ltd. &
Ors. has been erroneously construed and misinterpreted by TRAI in
formulation of the impugned amendment.

v. The proviso to Clause 3 (c) of the Tariff Order dated 16.07.2014 states that in
the event that a commercial subscriber charges his customer or any person for
any programme, then the rates payable by the commercial subscriber to a
Broadcaster shall be as mutually decided between the parties. This proviso is
inherently contradictory because, in any event, a commercial subscriber is in
fact charging all its customers for all the facilities made available by it
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including the charges for TV channels. This charge is built into the charge
payable by such customer.

vi. The situation envisaged by the proviso to Clause 3(c) as explained above is
therefore completely unworkable.

Accordingly TRAI should not include any provisions relating to commercial
subscribers/commercial establishments in the proposed Non DAS Tariff Order.

E. APPLICATION OF PROVISIONS OF TELECOMMUNICATION (B&C)
SERVICES (FOURTH) (ADDRESSABLE SYSTEMS) TARIFF ORDER, 2010(1
OF 2010)

28. The Proposed Tariff Order by way of explanation to Clause 4 as well as Clause 5
provides that the provisions of Telecommunication (B &C) Services (Fourth)
(Addressable Systems) Tariff Order, 2010 (1 of 2010) shall apply to the
Broadcasting and Cable services being provided to the consumers through the
addressable systems.

29. In this regard, it is submitted that the Authority should consider the following:

@ TRAI has not yet notified the amendment whereby it had proposed to levy
fines and penalties on MSOs/LCOs for defaulting in issuing bills/receipts to
the subscribers as per their SMS systems. Despite the expiry of about two
years, the SMS systems of the MSOs are not in place. The said clause should
be made subject to the condition that the amendment under reference
regarding the penalties/fines be notified immediately.

(b) TRAI should categorically clarify that the provisions of Telecommunication
(B&C) Services (Fourth) (Addressable Systems) Tariff Order, 2010(1 of 2010)
would only apply where the system installed by MSO is fully addressable
(voluntary DAS). In other words, the provision provided in the Explanation to
Clause 4 & 5 would only apply where the number of subscribers receiving
channels is clearly ascertainable from the SMS systems maintained by MSOs.
The said provision should be clarified by TRAI by way of stipulating a
necessary provision in this regard that where the MSO is effecting digital
delivery i.e. the signals are being provided through STBs, the system must be
addressable and should meet the prescribed specifications laid down by
BECIL.

F. CARRIAGE AND PLACEMENT FEES

30. The issue of carriage and placement fees still remains unaddressed vide the
Proposed Tariff Order dated 01.12.2014. We reiterate our views as mentioned in
our earlier representation dated 30.09.2014. We resubmit that in the current “must
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provide” regime without a corresponding “must carry” obligation (except for a
limited number of FTA channels), TRAI is well aware that the carriage and
placement fees are charged indiscriminately by the MSO to carry and place
broadcasters’ channels. Since tariffs are regulated but carriage and placement is
not, this practice of charging huge carriage and placement fees has negatively
impacted the financial health of broadcasters. Unfortunately the draft Tariff Order
makes no mention of carriage or placement despite calling itself a de novo
exercise.

31. While subscription fee being completely regulated, the practice of leaving
placement and carriage completely unregulated leads to unhealthy and unfair
practices by the MSOs by their continued arm twisting the broadcasters on the
ground level. This in turn also affects the renewability and negotiating power of the
broadcasters on ground. The MSO/LCOs, on the other hand, can continue to charge
arbitrary rates to carry and place channels on their network without any checks and
balances. TRAI cannot blow hot and cold at the same time: allow carriage and
placement to be determined by market forces but place subscription rates under
price regulation. This itself distorts the market as broadcasters are forced to
negotiate with one arm tied behind their backs: not only do they have to provide
their channels on demand but they also have to pay whatever carriage and/or
placement is levied by the MSOs. Unregulated carriage and placement leads to
unhealthy practices in television ratings as TRAI is fully aware and comes at the
cost of diversifying content creation.

G. REPORTING REQUIREMENTS

32. The Proposed Tariff Order vide Clause 8 stipulates the reporting requirements to
be followed by the Broadcasters. The Proposed Tariff Order mandates that revenue
share agreement between owners of channels in a bouquet, and the advertisement
revenue for the last three financial years shall be filed annually with the Authority.
The Proposed Tariff Order also mandates notification of any introduction/
conversion/ discontinuation/ change in a-la-carte rates, bouquet rates, genre,
language, name etc. of the channels one month prior to such introduction/
conversion/ discontinuation/ change.

33. It is submitted that the furnishing of advertisement revenue for last three financial
years, annually, serves no purpose and is devoid of any rationale. Moreover, it
violates the principles of confidentiality and privity. In any event TRAI’s
competence to determine advertising time is itself under challenge in the High
Court of Delhi and if TRAI cannot go into advertising time, neither can it delve
into advertising rates. This provision needs to be removed.

34. It has now been provided that in case of launch of new pay channel and/or in case
of conversion of FTA to pay channel, the relevant intimation should be notified to
the Authority one month (30 days) before such change takes place. It is submitted
herein that vide the earlier tariff order, the Broadcasters could file the necessary
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declaration with the Authority within seven days of the launch of any new channel.
The change of the said requirement from seven days to thirty days for intimation is
bound to cause practical hardship in today’s day and age. The Broadcasters have
been following the earlier rule at ground level and the same has been functional
without any trouble or inconvenience to the whole of the distribution chain or the
Authority. We submit that the earlier requirement may be retained so as to avoid
undue hardships to the Broadcasters.

H. ISSUE OF SUBSCRIPTION BASE

35. We resubmit herein that the Hon’ble Telecom Disputes Settlement & Appellate
Tribunal in its order dated 15.01.2009 specifically mentioned the following:

“We direct TRAI to study the matter afresh in the light of our observations
and issue a comprehensive Order covering all aspects including the issue of
subscription base in a non- addressable system.”

36. TRAI has failed to consider the aspect of addressability to bring accountability in
relation to the actual subscription base. It is a well- known fact that in Non- DAS
markets, it is difficult to estimate the exact number of subscriber base, yet steps are
needed to ensure transparency and accountability of the MSO/ LCOs for the
benefit of the whole supply chain including the ultimate consumers.

37. We are of the view that the issue of subscription base and addressability should be
a priority in order to formulate a holistic tariff order. We reiterate herein that the
Broadcasters should be allowed to conduct surprise audits and surveys with their
respective technical teams to clinch the issue of subscriber base. In addition to the
aforementioned, other methods of calculating a comprehensive figure of subscriber
base should be explored and such parameters of reliance should be enumerated,
like total number of electricity connections in the area, the economic variations
within the population in a particular area, declaration of income, and entertainment
tax details and such other statutory filings (including census report surveys in
relation to household and household assets). All such other statutory filings can
also be the basis of finding or mapping a close-to-accurate subscriber base.

CONCLUSION

38. The Proposed Tariff Order calls for various changes and inclusions to be
incorporated so as to address the issues of Non- Addressable systems holistically.
We reiterate and resubmit our views and suggestions made in our Representation
dated 30.09.2014 along with our observations in light of the Proposed Tariff Order
herein.

39. Our main submissions regarding the same are summarised as follows:
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We reiterate that there should be total forbearance in the area of tariff fixation. We
believe that there is adequate competition in the market and it should be left on the
market forces to fix the best prices.

The issue of carriage and placement fee though mentioned in the Report dated 21
July, 2010 has still been left unaddressed in the Proposed Tariff Order. .

The inclusion of “Commercial Subscriber” and “Commercial Establishment”
should be reconsidered as the same has already been challenged by Indian
Broadcasters Foundation before the Hon’ble TDSAT in Appeal No. 7(C) of 2014.

Vide Clause 8 of the Proposed Tariff Order, it has been provided that the
advertisement revenue for the last 3 financial years is required to be furnished
annually with the Authority. The said clause, in our view, is devoid of any logic
and there exists no cogent purpose of stipulating this requirement. It is submitted
that such requirements are bound to violate principles of confidentiality and
privity between the Broadcaster and the Advertiser. Hence, it is submitted that the
requirement of furnishing advertisement revenue for the last three financial years
should be done away with as the same lacks merit and serves no purpose related to
the issues in the present scenario in Broadcasting and Cable sector. More so as
TRAI’s competence to go into advertising time itself is under challenge in the
Delhi High Court.

In case of launch of new pay channel and/or in case of conversion of FTA to pay
channel, the relevant intimation should be notified to the Authority one month (30
days) before such change takes place is unwarranted and bound to cause practical
hardships. In our view, the earlier rule that the broadcaster could file the necessary
declaration with the Authority within 7 days of the launch of any channel still
holds good. The Broadcasters have been following the earlier rule at ground level
and the same has been functional without any trouble or inconvenience to the
whole of the distribution chain or the Authority. We submit that the earlier
requirement may be retained so as to avoid undue hardships to the Broadcasters.

We reiterate that the Broadcasters should be allowed to conduct surprise audits
and surveys with their respective technical teams to clinch the issue of subscriber
base. In addition to the aforementioned, other methods of calculating a
conservative figure of subscriber base should be explored and such parameters of
reliance should be enumerated. There also exists no recommendation in the
Proposed Tariff Order relating to licensing of the MSO/ LCOs to provide for
better industrial health.

The Proposed Tariff Order also provides for no set parameter to analyse quality of
service. The Proposed Tariff Order should ideally enlist some standard data
base(s)/ form/ prescription which can be relied upon by the stake holders while
entering into interconnection agreements.

The Proposed Tariff Order prima facie comes across as a Tariff Order regulating
only the Broadcasters and not the whole Broadcasting and Cable Industry. It has
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also failed to provide any adequate safeguard to back either the Consumer or the
Broadcaster.

9. The Proposed Tariff Order is not preceded by a de novo empirical exercise as
desired by the Hon’ble TDSAT and the Supreme Court of India. The contents of
the previous proposal dated 21.07.2010 have been blindly reiterated to base the
formulation of the new Proposed Tariff Order. In our view, many issues need to
be addressed which requires an in depth analysis and the same should be carried
out by TRAI to base its tariff formulations on logic and rationality.

In light of the above mentioned submissions, we state that the Proposed Tariff Order
suffers from various infirmities and the issues as stated herein need urgent redressal.
We urge TRAI to give careful consideration to the suggestions made herein in light of
past experience and the market as we know it today. We buttress our suggestion that
TRAI should come out with a revised tariff order keeping in mind and incorporating
various unaddressed issues as per our representation. We reiterate that the
consultation paper issued in relation to the report dated 21st July, 2010 and the reports
and surveys relied upon are now four years old and the broadcasting and cable
industry, owing to the dynamic nature, has changed a lot since then. Therefore, the
reports and surveys relied upon in the present tariff order formulation needs to be
updated according to the present market trends and practices.

This response is without prejudice to any of our rights. In particular we reserve our

right to challenge any direction, tariff orders, regulations, recommendations or any
other order(s) that may be made/ passed by TRAI on the subject matter.
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